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CHOICE OF CHAPTERS:  A 
BANKRUPTCY PRACTITIONER’S 
COMPARATIVE ANALYSIS OF 
CHAPTERS 7, 11 AND 13  
 
I. ELIGIBILITY ISSUES 
A. Chapter 7  

Chapter 7 will be available to almost any client 
who arrives in your office.   

The Bankruptcy Code requires only that your 
debtor be a “person who resides or has a domicile, a 
place of business, or property in the United States . . .”  
11 U.S.C. §109.  A “person” is defined so as to include  
individuals, as well as partnerships, and corporations.  
11 U.S.C. §101 (41).  There is no requirement of 
United States citizenship.  See, e.g., In re McTague, 
198 BR 428 (Bankr. W.D.N.Y. 1996).  See also In re 
Xacur, 216 BR 187 (Bankr. S.D. Tex. 1997).  

Legal guardians, conservators, guardians ad litem, 
and next friends of infants and/or incompetent persons 
can initiate Chapter 7 filings on behalf of their wards.  
Fed. R. Bankr. P. 1004.1.  However, a general power 
of attorney has been held to insufficient to allow a 
filing on behalf of another person by at least one court.  
See In Re Curtis, 262 BR 322 (Bankr. D. Vt. 2001). 

An Executor or Administrator of an estate cannot 
initiate the filing of a Chapter 7 petition.  However, an 
ongoing Chapter 7 case can usually be continued if the 
debtor dies during its pendency.  Fed. R. Bankr. P. 
1016. 

One major practical limitation on the ability to file 
a Chapter 7 petition and receive a discharge of 
indebtedness is the limitation regarding those who have 
previously received a discharge under either Chapter 7 
or 11.  Simply stated, no debtor may receive a 
discharge under Chapter 7 or 11 unless six or more 
years have passed since the filing of the prior 
bankruptcy petition under which a discharge was 
granted.  11 U.S.C. §727(a)(8).   
 
B. Chapter 11 

The eligibility requirements imposed by the 
bankruptcy code upon the filing of a Chapter 11 
petition differ in several ways from the limitations 
imposed upon Chapter 7 and Chapter 13 filings.  These 
differences can be of critical importance to the client, 
and must therefore be understood even by those 
bankruptcy practitioners who are rarely involved in 
Chapter 11 proceedings.   

First, the debt limitations imposed on Chapter 13 
do not exist in Chapter 11, thus making an attempted 
reorganization of debt available to those who simply 
have too much debt to qualify for Chapter 13.  It 
should be noted that he Debtor may quality for a 
somewhat streamlined Chapter 11 process offered to 

“small business” debtors under the provisions of 11 
U.S.C. §101(51C), 11 U.S.C. §1121(e), and Fed. R. 
Bankr. P. 1020 if the Debtor’s aggregate non-
contingent liquidated unsecured and secured debts do 
not exceed two million dollars. 

Second, partnerships and corporations, although 
excluded from Chapter 13, are eligible to reorganize 
(or liquidate) under Chapter 11.  Third, no requirement 
of regular income is imposed upon the debtor by 
Chapter 11.   

Although Chapter 11 is often perceived as a 
Chapter used only by large corporations, it is available 
to individuals as well.  With the enactment of Fed. R. 
Bankr. P. 1004.1, it would appear that legal guardians, 
conservators, guardians ad litem, and next friends of 
infants and/or incompetent persons could initiate 
Chapter 11 proceedings on behalf of an individual.  
Under the provisions of Fed R. Bankr. P. 1016, the 
death of a Chapter 11 debtor does not mean that 
automatic dismissal of the case.  Rule 1016 gives the 
court the power to proceed with the case if practicable.        

The absence of upper debt limits, the availability 
to diverse debtors, and lack of required “regular” 
income discussed above combine with greater plan 
flexibility to make Chapter 11 a more suitable vehicle 
than Chapter 13 for some debtors seeking to liquidate 
or reorganize.  
 
C. Chapter 13 

There are four major limitations placed upon the 
ability to file a Chapter 13 petition.  The first three are 
delineated in 11 U.S.C. §109(e).  First, the debtor must 
be an “individual.”  Note that this requirement 
excludes both partnerships and corporations from 
Chapter 13. 

Second, the debtor must have “regular income”.  
11 U.S.C. §101 (30) defines “regular income” as 
income that is “sufficiently stable and regular to enable 
[the debtor] to make payments under Chapter 13 of this 
title . . .”  This is obviously a broad description, and, in 
recent practice, almost any source of regular income, 
whether from employment, government benefits, 
family and/or spousal support, or other regular stream 
of income will support a Chapter 13 filing. 

The third limitation placed upon Chapter 13 
eligibility is the dollar limitation set out in 11 U.S.C. 
§109(e).  Note that these dollar amounts are adjusted 
every three years pursuant to the provisions of 11 
U.S.C. §104.  Currently, only an individual, and his or 
her spouse, who owes, on the date of the filing of the 
petition, non-contingent, liquidated, unsecured debts of 
less than $307,675.00 and non-contingent, liquidated, 
secured debts of less than $922,975.00, may file 
bankruptcy under Chapter 13.  11 U.S.C. §109(e).   

The fourth limitation on Chapter 13 filing is 
encountered less frequently, but can be just as fatal to a 
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debtor’s ability to file Chapter 13.  This section of the 
Code applies only to a debtor who has been in a prior 
bankruptcy case.  Simply stated, the filing of a Chapter 
13 case is prohibited if:  1) the debtor’s prior case was 
dismissed within the preceding 180 days; and 2) the 
dismissal was obtained by the debtor voluntarily 
following the initia tion of an effort to terminate the 
bankruptcy stay by someone other than the debtor; or 
the case was dismissed by the court either for “willful 
failure of the debtor to abide by the orders of the court, 
or to appear before the court in proper prosecution of 
the case.”  11 U.S.C. §109(g).        

Finally, as with both Chapters 7 and 11, an 
Executor or Administrator of an estate cannot initiate 
the filing of a Chapter 13 petition.  However, an 
ongoing Chapter 13 case can usually be continued if 
the debtor dies during its pendency.  Fed. R. Bankr. P. 
1016.          
 
II. LIEN ISSUES 

The ability to effectively deal with the liens of 
creditors is often crucial to the success of your client’s 
bankruptcy filing.  Here again, an understanding of the 
attributes of Chapters 7, 11, and 13 is important. 

Chapter 13, and more specifically 11 U.S.C. 
§1322(b)(2), provides the most powerful tool for 
modification of liens.  This section, in combination 
with 11 U.S.C. §506, allows the debtor to strip or 
“cram down” a secured claim so that the debtor need 
only remit the value of the allowed claim to the 
lienholder in order to retain the collateral at issue.  
Chapter 11 also provides a debtor with great flexibility 
to modify and bifurcate secured claims, often over a 
greater period of time than would be possible in either 
Chapter 13 or Chapter 7.   

The “cramdown” provisions of Chapter 13 do not 
exist in Chapter 7.  However, Chapter 7 debtors may 
often effectively modify secured claims by virtue of 
the code provisions governing the reaffirmation (11 
U.S.C. §524(c)) and/or redemption (11 U.S.C. §722) of 
debts.                
 
III. PLAN ISSUES 

A thorough discussion of Chapter 11 plan issues is 
well beyond the scope of this paper.  However, several 
differences between Chapter 11 and Chapter 13 plans 
are worth noting. 

As noted above, Chapter 11 plans provide the 
debtor with the advantage of proposing a plan that may 
exceed the five year maximum term of Chapter 13.  
However, with this advantage comes several distinct 
disadvantages that do not exist in Chapter 13.  Most 
notable among these disadvantages is the greater 
participation in the plan crafting process available to 
creditors of the estate in Chapter 11.  Chapter 11 
creditors are often entitled to vote to accept or reject 

the debtor’s plan and, may, in appropriate 
circumstances, file a plan in the case.  The Chapter 11 
debtor must also file and obtain the court’s approval of 
a disclosure statement that provides creditors of the 
estate with information adequate to allow the creditors 
to support, or oppose, confirmation of the plan. 

 
IV. DISCHARGE ISSUES 

A full or partial discharge of the indebtedness of 
your client is the ultimate goal of most bankruptcy 
filings.  The debtor’s discharge is granted, if at all, 
according to the nature of the debt and the Chapter 
under which the debtor proceeds.  11 U.S.C. §523 sets 
out exceptions to discharge in bankruptcy, and is 
incorporated and modified by 11 U.S.C. §§ 727, 1328 
and 1141.  An understanding of the differences 
between Chapters 7, 11 and 13 is thus crucial to 
successful representation.   
 
A. Tax Issues 

The possible tax-related issues that arise in 
bankruptcy cases are too numerous and varied to 
address fully in this paper.  However, a debtor’s ability 
to discharge income taxes, whether assessed by federal 
or state taxing entities, must be addressed in any 
discussion regarding the debtor’s choice between 
Chapters 7, 11, and 13.   

Income tax dischargeability in bankruptcy is 
governed by six major factors:  1) The date on which 
the return was filed (if filed at all); 2) The time that 
elapsed between the filing of the return and the filing 
of the bankruptcy petition; 3) The date on which the 
tax liability was assessed (if assessed); 4) The date on 
which a tax lien was filed (if ever filed); 5) The 
conduct of the debtor; and 6) The existence (or lack 
thereof) of several tolling events.  Understanding these 
factors and their effect on dischargeability is crucial for 
debtor’s counsel. 

The following is a very brief and simplistic 
outline of dischargeability, as governed by 11 U.S.C. 
§§507, 523, 727, 1328, and 1141, of income tax debts 
in the three chapters discussed herein. 

 
1. An income tax is dischargeable in Chapter 7 if: 
 

a. The Debtor’s tax return was filed more than 2 
years prior to the bankruptcy petit ion date;  

b. The return was non-fraudulent; 
c. The debtor has not engaged in an attempt to 

willfully evade payment of the tax; 
d. The tax at issue was assessed more than 240 

days prior to the bankruptcy petition date;  
e. The most recent date that the tax return was 

due to be filed, including any extensions, is 
more than three years prior to the bankruptcy 
petition date;  
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f. The taxing entity does not hold a valid tax 
lien; and 

g. No events have occurred that would “toll” 
the running of the periods noted in 
paragraphs a, d, or e above. 

 
2. An income tax debt is dischargeable in Chapter 13 

if: 
The taxing entity fails to timely file a proof of 

claim in the case after receiving proper notice the filing 
of the case. 

 
OR 

 
a. The tax at issue was assessed more than 240 

days prior to the bankruptcy petition date;  
b. The most recent date that the tax return was 

due to be filed, including any extensions, is 
more than three years prior to the bankruptcy 
petition date; 

c. The taxing entity does not hold a valid tax 
lien; and 

d. No events have occurred that would “toll” 
the running of the periods noted in 
paragraphs a or b above. 

 
OR 

 
a. The most recent date that the tax return was 

due to be filed, including any extensions, is 
more than three years prior to the bankruptcy 
petition date; 

b. No events have occurred that would toll the 
running of the period listed in paragraph a 
above.  

c. The tax at issue has not been assessed by the 
taxing entity, but is assessable; and   

d. The debtor either failed to file the return or 
filed it within two years of the petition date 
or filed a fraudulent return or willfully 
attempted to evade or defeat the tax. 

 
3. An income tax debt is dischargeable in Chapter 11 

if:  
Chapter 11 generally follows the same rules for 

dischargeability as Chapter 7.  However, specific 
Chapter 11 plan provisions may, from time to time, 
alter dischargeability issues. 

Note – the “tolling events” referenced above 
include periods of time during which a tax court case 
was pending, during which an offer in compromise was 
pending, during which prior bankruptcy was pending, 
etc. and are beyond the scope of this paper. 

A careful comparison of the dischargeability 
outlines above will reveal that Chapter 13 can hold 
significant advantages over Chapters 7 and 11 

depending upon the specific circumstances of the 
debtor’s case.  Specifically, the “super discharge” 
granted by Chapter 13 will allow a debtor who has 
either failed to file returns or has engaged in more 
willful fraudulent activity or evasion to discharge a tax 
that is otherwise non-dischargeable.   

An additional benefit available to the Chapter 13 
debtor is the ability to repay those tax debts that are 
non-dischargeable (i.e. priority unsecured tax debts) 
without the additional accrual of penalties and interest, 
over a term of as many as five years   

Finally, if the debtor is facing a secured tax claim 
(i.e. one where the IRS is in possession of a properly 
filed and otherwise valid tax lien), Chapter 13 allows 
the debtor to in effect “cramdown” the value of the IRS 
tax lien to a value commensurate with the total amount 
of equity in the debtor’s real and personal property and 
to repay this sum over a term of as many as five years. 
 
B. Other Dischargeability Issues 

The laundry list of exceptions to discharge set out 
in 11 U.S.C. §507, and incorporated and modif ied by 
11 U.S.C. §§ 727, 1328 and 1141 governs the 
discharge of all debts in bankruptcy.  §1328(a)(2) is 
particularly important as it governs the “super 
discharge” available to debtors under Chapter 13.   

As illustrated by the Chapter 7-11-13 chart 
included with this paper, the “super discharge” allows 
a Chapter 13 debtor to discharge many debts not 
dischargeable under either Chapter 7 or 11, while 
specifically providing that certain support, student 
loan, and “DUI” related debts remain non-
dischargeable in Chapter 13.   

§1328(a)(5) governs the “hardship discharge” 
available to a Chapter 13 debtor who meets certain 
criteria enumerated therein.  The effect of a hardship 
discharge is essentially to obtain a Chapter 7 discharge 
for a debtor who cannot complete his or her Chapter 13 
plan due to circumstances beyond his or her control.  
The hardship discharge is a useful, and probably under-
utilized, tool that the Chapter 13 practitioner should 
keep in mind.           
  
V. AUTOMATIC STAY ISSUES 

The extent of the automatic stay, and the time 
frame in which it terminates is determined by the 
choice of Chapters.   

If your client’s debts are primarily consumer 
debts, the co-debtor stay imposed by Chapter 13 may 
be of importance.  The co-debtor stay prohibits 
creditors from attempting to collect consumer debts 
from a co-debtor of the debtor unless the creditor 
obtains relief from the co-debtor stay after notice and a 
hearing.  The co-debtor stay is imposed by 11 U.S.C. 
§1301 and thus does not exist in either Chapter 7 or 
Chapter 11.   
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11 U.S.C. §362(c) provides that the automatic stay 
terminates as to actions against property of the estate as 
soon as said property is no longer property of the 
bankruptcy estate.  Pursuant to the provisions of 11 
U.S.C. §1141(b) and 11 U.S.C. §1327(b). the 
confirmation of a plan under Chapter 11 or Chapter 13 
vests all property of the estate in the debtor, unless the 
plan specifically provides to the contrary.  Thus, in 
most Chapter 11 and 13 cases, the stay terminates as to 
actions against property upon confirmation.     

In Chapter 7 cases, the stay will terminate as to 
actions against property of the estate as soon as the 
debtor’s claimed exemptions are allowed pursuant to 
the terms of 11 U.S.C. §§362(c), 522(l) and Fed. R. 
Bankr. P. 4003(b).  Thus, in the majority of Chapter 7 
cases, the stay will terminate as to exempt property on 
the 31st day following the conclusion of the meeting of 
creditors in the case. 

In Chapter 7 and 13 cases, the automatic stay as to 
acts other than acts against property will continue until 
the debtor receives a discharge.  In the typical Chapter 
7 case, this will be a period of about four to six 
months.  In the typical Chapter 13 case, this will be a 
period of about three to five years.   

In Chapter 11, the automatic stay as to acts other 
than acts against property will terminate, for all 
practical purposes, at confirmation since the Chapter 
11 debtor receives a discharge of dischargeable pre-
petition debts at confirmation.  11 U.S.C. §1141(d). 
 
VI. CLAIM ISSUES 

The procedure for the filing of claims by creditors 
differs somewhat between Chapters 7, 11, and 13 in 
accordance with the differing purposes of the Chapters. 

It is worth noting that, if a Chapter 11 debtor 
schedules a debt, a claim for that debt as scheduled is 
deemed filed.  11 U.S.C. §1111(a).  Claims are not 
deemed filed in either Chapter 7 or Chapter 13. 
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Explaining the relief available to your client under chapter 7, 11, 12, or 13 of title 11 United States Code. 
On the second page of every petition you file is the following signature block; 

Exhibit B 
(To be completed if debtor is an individual 
whose debts are primarily consumer debts) 

I, the attorney for the petitioner named in the forgoing petition, declare that I have informed the 
petitioner that [he or she] may proceed under chapter 7, 11, 12, or 13 of title 11, United States Code, 
and have explained the relief available under each such chapter. 
 
  X _____________________________________________________________ 
      Signature of Attorney for Debtor(s) 
 

Rule 9011(c) provides for sanction if an attorney signs a document that [she or he] knows is false. It is 
therefore, in your best interest in each and every case that you create a normal course of business procedure 
to explain the relief available under each chapter to all of you clients. 
 One such way is to create a form letter that you can send to your clients before you file for them.  
However, in reality, time is often the enemy. Therefore you also need to create for your self some standard 
business dealings where, in each and every client interview, you at least touch the bases of all of the 
available chapters (perhaps then followed up by a letter). 
 In this paper, we have tried to give you a very brief and quick overview to help you during your client 
interview stage.  This paper is meant to be short and to the point. In part, because of time constraints, 
realistically, you can not afford to spend 4 hours with each client explaining the difference between the 
various chapters. 
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Bankruptcy 

Chapter 7 Chapter 13 Chapter 11 

Do they qualify? Do they qualify? Do they qualify? 

No Yes No No Yes Yes 

Advantages 

Disadvantages 

Advantages 

Disadvantages 

Advantages 

Disadvantages 
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Chapter 7 
Do they qualify? 

Most of you client will qualify for chapter 7  with very few exceptions; such as, a railroad, a 
domestic insurance company, bank, etc. These exceptions are found in 11 U.S.C. Section 
109(b).  

If you client is behind in their house payments or auto payments they stand a good chance of 
losing there homes in a chapter 7 case and should most likely consider a chapter 13 or 11 
case.. Additionally, if your client has non-exempt assets they would lose in a chapter 7, there is 
a chance you could put them into a chapter 13 or 11 case and payout some of the unsecured 
debt, in order to keep the non-exempt assets.  

Additionally, under 11 USC Section 727(a)(8)  you client can not get a discharge under chapter 
7, if they have been granted a discharge in a case commenced within the 6 years before filing 
the case you are considering for them. That 6 year restriction is not found under chapter 13. 

Chapter 7 is where your client can discharge (which means not pay back), almost all of his or 
her unsecured debts. However, some unsecured debts are non-dischargeable.  Some 
examples of non-dischargeable debts are 

Certain taxes 

Child support 

Alimony 

Student loans 

Non-listed debts 

Debts obtained by fraud 
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Chapter 13 
Do they qualify? 

Qualifications: 11 U.S.C. § 109(e) 

To file a Chapter 13 Bankruptcy, your client(s) must have a regular source of income and be 
otherwise eligible. 

Additionally, to file Chapter 13, your client (s) must owe less than $922,975 in secured debts 
and less than $307,675 in unsecured debts. Corporations and partnerships can not file 
Chapter 13 but may file Chapter 11 to reorganize their debt structure. 

    If they do qualify: 

Problems you client may have that a chapter 13 can help resolve: 

Foreclosure; 

Repossessions; 

Wage turn-over orders or garnishments by the IRS; 

Interest and penalties on income taxes that was due prior to  filing Chapter 13 (unless the IRS 
has filed a lien - in which case your client may have to pay interest to the IRS under the 
Chapter 13 Plan but not post-petition penalty). 

IRS Taxes 

Most of the time you can spread equal, monthly payments for your clients over 36 to 60 
months without further penalty or further interest.  However, over the course of the Plan you 
must pay any interest accrued prior to filing.  In some cases, you may also have to pay IRS 
penalties over the course of the Plan. 

In some cases, IRS taxes that are more than three years old can be completely discharged.  
There are exceptions to the rule that allow these taxes to be discharged, so we must discuss 
your specific situation with you to give you a more definite direction. 

Property Taxes 

You can pay past due property taxes through your plan.   

Foreclosure  

Under Chapter 13, if your client is behind on house payments, you can stop foreclosure and 
usually spread the arrearage (amount you are behind) over 36 to 60 months.  However, from 
the day your client files bankruptcy, you must inform them very clearly that they are to stay 
current on all mortgage payments that come due from that day on.  Sometimes you have to 
remind them over and over again.  
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Car Payments 

Your clients’ car payments, in some cases can be reduced by reducing the principal amount 
due. Such can be accomplished by using the 11 U.S.C. 506 section of the code. In most cases 
you will probably put your proposed value in the plan, and come to an agreement with the 
creditor as to the value latter. If you can not agree, then you will probably need to file an 
objection to the creditors proof of claim and have a hearing on the matter. 

Liens and Exemptions 

If a creditor has a valid lien on any property (even if the property is exempt), to keep that 
property, your client must be current with the creditor and continue making your regularly 
scheduled payments to the creditor; or in some cases pay the claim or value the item through 
the plan.  There are numerous circumstances where you will experience the fun and 
excitement of finding out, after you file for your client, that there are secured creditors out there 
that you were not informed of before you filed the case.  
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Chapter 11 
Do they qualify? 

Corporations, partnerships, or larger businesses (that do not qualify for Chapter 13), usually 
use chapter 11 to reorganize their debt.    

A corporation or a partnership can not file a Chapter 13.   They may choose to file either a 
Chapter 11 or Chapter 7 Bankruptcy. Although an individual can file a Chapter 11, many 
people find that Chapter 11 is simply too costly because of the extensive requirements that 
Federal Bankruptcy Law imposes. A Chapter 11 can easily cost 10 times (or more) that of a 
Chapter 13 Bankruptcy in legal fees and other related costs. Also, the plan in a Chapter 11 is 
usually much more complex than a plan in a Chapter 13. I can not visualize taking on a 
chapter 11 for anything less than at least $10,000.00 up front as a retainer. 

If they do qualify: 

Variations of Chapter 11 

Chapter 11 plans vary a great deal. You can create a straight liquidation plan, that shuts down 
your clients business, sells (or gives back) all of your clients property, and pays whatever you 
can to the creditors. Or, you can create a plan where your client stays in business and pay all 
of their creditors in full over a period of time.  Note that a Chapter 11 plan could be created 
somewhere in the middle of these two extremes. 

 If your client (or your clients business) can’t currently pay their bills due to temporary cash 
flow problems, a Chapter 11 may help them extend or reduce their debts, and perhaps even 
help their eliminate some of your operating costs. 

Disclosure Statement 

In a Chapter 11, you must file an extensive Disclosure Statement.  The disclosure statement is 
a document that must contain enough information regarding your clients’ assets, liabilities, and 
affairs, so that creditors can make an informed judgment about the plan.  After the disclosure 
statement is filed, the Bankruptcy Court holds a hearing to determine whether it should be 
approved. You can not seek acceptance or rejection of the plan without prior approval by the 
court of the disclosure statement. 

Plan of Reorganization and Classes  

Additionally, you may file a detailed plan of reorganization 11 U.S.C. §1121 You need to file 
your plan of reorganization within 120 days of filing your bankruptcy.   If you do not file a plan of 
reorganization within 120 days, a party in interest (such as a creditor, or creditors’ committee) 
may be able to file their own plan.   

The plan of reorganization must include classification of claims, and must specify how each 
class of claims will be treated under the plan.  Similar creditors are classified together.  Under 
Chapter 11, a creditor within certain classes can vote against the plan. What you seek to 
achieve is acceptance by each class of claims.  



7 

A class of claims has accepted the plan if at least two-thirds in amount and more than one-half 
in number of the allowed creditors in that class vote in favor of the plan. A plan with creditors 
support, is usually more likely to be approved by the bankruptcy court, and cost you less in 
legal fees.  If there are "impaired" classes of claims in the plan, the court cannot confirm the 
plan unless it has been accepted by at least one class of non-insiders whose claims are 
impaired under the plan. An impaired claim is a claim that is not going to be paid completely or 
in which some legal, equitable, or contractual right is altered. Even if at least one of the 
aforementioned impaired classes have accepted the plan while other classes vote against 
it, there may be still more requirements that must be met in order to confirm the plan. 
Additionally, the plan must be approved by the Bankruptcy Court. 
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Chapter 12 
Do they qualify? 

If  chapter 12 is statutorily available, then 11 U.S.C. Section 109(f) states that “only a farmer 
with regular annual income may be a debtor under chapter 12 …” We would suggest that, if 
you client is a farmer, and chapter 12 is currently available, then review in more detail the 
qualifications under 109. Additionally, review chapter 12.  In the area where we practice, even 
when Congress has kept chapter 12 alive, it seems like a rare animal. 
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